
 

RESPONSIVE BRIEF OF THE SETTLING DEVOTIONAL CLAIMANTS 

1 

 

Before the 

COPYRIGHT ROYALTY JUDGES 

The Library of Congress 

 

In re 

 

DISTRIBUTION OF CABLE 

ROYALTY FUNDS 

 

CONSOLIDATED PROCEEDING 

NO. 14-CRB-0010-CD 

(2010-13) 

 

 

RESPONSIVE BRIEF  

OF THE SETTLING DEVOTIONAL CLAIMANTS 

 

Pursuant to the Judges’ Order in 2010-2013 Allocation Proceeding Soliciting 

Further Briefing (the “Order”), the Settling Devotional Claimants (“SDC”) submit the 

following Responsive Brief to the briefs filed by other parties.   

I. JSC and SDC Agree that if the Basic Fund Shares are Tied to the Bortz 

Results, Then PTV’s Award Should be Enhanced to Account for its Non-

Participation in the 3.75% Fund.  
 

The SDC’s Brief In Response to Order Soliciting Further Briefing on Allocation 

(“SDC Brief”) traced relevant royalty precedent on the issue posed in the Order and 

concluded that if the Bortz methodology is the basis for allocating Basic Fund shares, 

then Public Television’s (“PTV”) share should be enhanced to account for its non-

participation in the 3.75% Fund.  SDC Brief at 9-10.  Joint Sports Claimants (“JSC”) 

were in accord.  See JSC Response to Order Soliciting Further Briefing (“JSC Brief”) at 

8.   

This conclusion relies on two key precedents.  First, in the determination in the 

1998-1999 Cable Royalty Proceeding, the CARP qualified prior rulings by 

acknowledging that some adjustment to the Bortz survey results may be justified to 

account for PTV’s non-participation in the 3.75% Fund.  Importantly, the CARP 
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explicitly rejected PTV’s assertion that its share should be adjusted “no matter which 

methodology is employed.”  In the Matter of Distribution of 1998 and 1999 Cable 

Royalty Funds, Report of the Copyright Arbitration Royalty Panel to the Librarian of 

Congress, Dkt. No. 2001-8 CARP CD 98-99 (Oct 31, 2003) at 26, n.10 (Ex. 6032 at 26 n. 

10); see SDC Brief at 3-4. Second, in the Final Determination in the 2004-2005 Cable 

Proceeding, the Copyright Royalty Board followed the CARP’s rationale.  Distribution of 

2004 and 2005 Cable Royalty Funds, Dkt. No. 2007-3 CRB CD 2004-2005, 75 FR 

57063, 57068 (Sept. 17. 2010); see SDC Brief at 5.   

Although the SDC agree that an upward adjustment to the PTV share of the Basic 

Fund using Bortz survey results would be consistent with logic and precedent, the 

particular mathematical adjustments proposed all assume a higher level of precision than 

the present record can support.  Each of the proposed mathematical adjustments 

implicitly assumes that cable systems value content on 3.75% signals and non-3.75% 

signals similarly, in spite of the substantially higher rate for signals retransmitted on a 

3.75% basis.  There is not a basis in the record establishing such an assumption as fact.  

Therefore, any mathematical adjustment must be regarded as a rough approximation at 

best.  It is for this reason that the SDC proposed a range, rather than a mathematical 

approach that may yield a false impression of precision.  SDC Brief at 5. 

II. CTV, PTV, and CCG Seek To Apply the Adjustment to Methodologies Other 

Than Bortz.   

 

In the Commercial Television’s (“CTV’s”) Initial Brief in Response to the Judges’ 

June 29, 2018 Order (“CTV Brief”), CTV acknowledged that the CARP rejected PTV’s 

argument to make an adjustment “based on any methodology other than ‘a CSO survey 
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where the respondents are allocating a fixed budget among the various claimant groups.’”  

CTV Brief at 3 (citation omitted; emphasis in original).  Despite this precedent, CTV, PTV, 

and Canadian Claimants Group (“CCG”) all seem to argue that a 3.75% Fund adjustment 

should be applied to allocations based on methodologies that are unrelated to the Bortz 

survey results. CTV Brief at 9-11; PTV Brief at 13-15; CCG Brief at 6. 

The SDC reiterate their position, as discussed at length elsewhere, that the fee-

based regressions and the viewership-hours methodology presented as evidence in this 

proceeding are not useful in allocating shares of any fund.  SDC Proposed Findings of Fact 

and Conclusions of Law at ¶¶ 67-123, 125-143, 159-161.  Therefore, there is no basis on 

which to draw a conclusion as to whether any allocation of the Basic Fund using any of 

these methodologies should be adjusted to account for PTV’s non-participation in the 

3.75% Fund, and no basis on which to propose a calculation for any adjustment.  SDC Brief 

at 8-9. 

The central premise of the argument that an adjustment should be applied regardless 

of the methodology used is that “the studies measure value based on the total amount of 

royalties paid to the Copyright Office, regardless of whether those royalties were generated 

at the Basic, 3.75%, or Syndex Rates.”  PTV Brief at 1 (emphasis in original).  This 

statement is arguably true as applied to the Bortz and Horowitz studies, both of which 

weight CSO survey responses by total royalty fees paid.  But it is not true of the fee-based 

regression methodologies or the viewership-hours methodology. 

Each of the fee-based regression methodologies estimates a correlation between 

minutes of program categories and fees paid, and then multiplies that coefficient by a 

measure of the number of minutes retransmitted – not fees paid.  Ex. 2004 (Crawford 
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WDT), at A-4; Ex. 1003 (Israel WDT), at 20.1  Each regression includes an indicator for 

retransmission of a 3.75% signal, which was presumably intended to remove the influence 

of the 3.75% rate in a rough way.  Ex. 1003 (Israel WDT) at 18; Ex. 2004 (Crawford WDT) 

at App. A-2c (Fig. 21).  Although not useful in interpreting value, the statistically 

significant coefficients for the indicator variables suggest that there is a systematic 

difference in the amount of royalties paid by systems and subscriber groups that retransmit 

3.75% signals and those that do not (not surprising, considering that retransmission of a 

3.75% signal by definition carries a higher rate).  This systematic difference casts further 

doubt on the precision of any of the mathematical adjustments proposed. 

III. Program Suppliers Confuse Distinct Nature of Funds with Bortz Survey 

Conclusions as to Share Awards. 

 

The Program Suppliers’ (“PS”) viewership methodology presents an estimate of 

viewership hours, and has little to do with fees paid to the Copyright Office.  The 

Program Suppliers’ Memorandum of Law and Supporting Declarations Responding to 

Order Soliciting Further Briefing (“PS Brief”) correctly notes that the three funds, Basic, 

3.75% and Syndex, are distinct and not all claimants share in all the funds.  However, 

correctly segregating the funds among claimants does not address the legal question of 

whether precedent requires an adjustment to the Bortz results to reflect PTV’s share of 

the Basic Fund.  The adjustment of Bortz shares is not designed to compensate PTV for 

non-participation in the 3.75% and Syndex Funds; rather, it is to recognize that the Bortz 

                                                 
1 PTV refers to the fee-based regression approaches as “econometric” approaches.  Actually, all of the 

methodologies presented in this case are purportedly “econometric,” because all involve “the application of 

statistical methods to the study of economic data and problems.”  Econometric, Merriam-Webster 

Dictionary (Online), www.merriam-webster.com/dictionary (July 30, 2018).  Of course, the 

characterization of a methodology as “econometric” does not imply that it is good. 

http://www.merriam-webster.com/dictionary
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survey does not ask CSOs to adjust their responses to reflect the participation (or non-

participation) in the three funds by the various program categories.   

Had the Bortz survey been structured to secure CSO responses based on three 

separate funds, it might have converted the Bortz survey from a reasonable task, JSC Ex. 

1006 at 12, ¶ 33 (Written Direct Testimony of Dr. Nancy Mathiowetz), to an unduly 

complex one.  See Tr. 679:20-680:20 (Mathiowetz) (where Dr. Mathiowetz addressed 

complicating survey questionnaires by adding more categories of claimants).  Moreover, 

given the minuscule amount of money in the Syndex Fund, any calculation to compensate 

for that fund would constitute nothing more than a rounding error to a second or third 

decimal place, and any attempt to incorporate it into survey questionnaires would likely 

introduce a far greater risk of bias than it would cure.   

IV. Conclusion. 

As precedent from the cable royalty proceedings establishes, an adjustment for 

PTV to accommodate its non-participation in the 3.75% Fund is appropriate if the Bortz 

survey is the basis for allocating shares among the claimant categories.  If any other 

methodology is employed, then there is no basis to determine how PTV’s Basic Fund 

award should be established or adjusted, if at all.   

      Date: July 30, 2018 

Respectfully submitted, 

DEVOTIONAL CLAIMANTS 

 /s/ Michael Warley    

Arnold P. Lutzker, Esq. (DC Bar No. 108106) 

Benjamin Sternberg (DC Bar No. 1016576)  

Jeannette M. Carmadella, Esq.  (DC Bar No. 500586)  

LUTZKER & LUTZKER LLP 
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1233 20th Street, NW, Suite 703  

Washington, DC  20036 

Telephone:  (202) 408-7600 

Fax:  (202) 408-7677  

arnie@lutzker.com 

 

 

Matthew J. MacLean (D.C. Bar No. 479257) 

matthew.maclean@pillsburylaw.com 

Michael A. Warley (D.C. Bar No. 1028686) 

michael.warley@pillsburylaw.com 

Jessica T. Nyman (D.C. Bar No. 1030613) 

jessica.nyman@pillsburylaw.com 

PILLSBURY WINTHROP SHAW PITTMAN LLP 

1200 17th Street NW 

Washington, D.C. 20036 

Tel: (202) 663-8000 

Fax: (202) 663-8007 

 

 

Counsel for Settling Devotional Claimants 

mailto:arnie@lutzker.com
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CERTIFICATE OF SERVICE 

 

 I, Michael A. Warley, hereby certify that a copy of the foregoing was sent 

electronically on July 30, 2018 to the following: 

 

MULTIGROUP CLAIMANTS 

SPANISH LANGUAGE PRODUCERS 

Brian D. Boydston 

Pick & Boydston, LLP 

10786 Le Conte Avenue 

Los Angeles, CA 90024 

brianb@ix.netcom.com 

 

 

MPAA-REPRESENTED PROGRAM 

SUPPLIERS 

Gregory O. Olaniran  

Lucy Holmes Plovnick  

Alesha M. Dominique 

MITCHELL, SILBERBERG & KNUPP 

LLP 

1818 N Street, NW, 8th Floor 

Washington, DC 20036 

202-355-7917 

202-355-7887 

goo@msk.com 

lhp@msk.com 

amd@msk.com 

 

 

 

lhp@msk.com 

 

COMMERCIAL TELEVISION 

CLAIMANTS 

NATIONAL ASSOCIATION OF 

BROADCASTERS 

John I. Stewart, Jr. 

Ann Mace 

David Ervin 

CROWELL & MORING LLP 

1001 Pennsylvania Ave., NW 

Washington, D.C. 20004 

Telephone: (202) 624-2685 

Fax: (202) 628-5116 

jstewart@crowell.com 

amace@crowell.com 

dervin@crowell.com 

 

NATIONAL PUBLIC RADIO 

Jonathan D. Hart 

Gregory A. Lewis 

NATIONAL PUBLIC RADIO, INC. 

1111 North Capitol Street, NE 

Washington, DC 20002 

Telephone:  (202) 513-2050 

Fax:  (202) 513-3021 

glewis@npr.org 

jhart@npr.org 
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JOINT SPORTS CLAIMANTS 

Robert Alan Garrett 

M. Sean Laane  

Daniel Cantor 

Michael Kientzle  

Bryan L. Adkins 

ARNOLD AND PORTER LLP 

601 Massachusetts Avenue, N.W. 

Washington, DC 20001 

202.942.5000 (voice) 

202.942.5999 (facsimile) 

Robert.garrett@arnoldporter.com 

Sean.laane@arnoldporter.com 

Daniel.cantor@arnoldporter.com 

Michael.kientzle@arnoldporter.com 

Bryan.adkins@arnoldporter.com 

 

Ritchie T. Thomas 

Iain R. McPhie  

SQUIRE PATTON BOGGS (US) LLP 

2550 M Street NW 

Washington, D.C. 20037 

Tel: (202) 457-6000 

ritchie.thomas@squirepb.com 

iain.mcphie@squirepb.com 

 

Philip R. Hochberg  

LAW OFFICES OF PHILIP R. 

HOCHBERG 

12505 Park Potomac Avenue 

Sixth Floor 

Potomac, MD 20854 

Tel: (301) 230-6572 

phochberg@shulmanrogers.com 

 

Michael J. Mellis 

Executive VP & General Counsel 

OFFICE OF THE COMMISSIONER OF 

BASEBALL 

245 Park Avenue 

New York, NY 10167 

212.931.7800 (voice) 

212.949.5653 (facsimile) 

Mike.Mellis@mlb.com 

  

BROADCAST MUSIC, INC. 

Joseph J. DiMona 

BROADCAST MUSIC, INC. 

7 World Trade Center 

250 Greenwich Street 

New York, NY 10007-0030 

Telephone:  (212) 220-3149 

Fax:  (212) 220-4447 

jdimona@bmi.com 

 

Jennifer T. Criss 

Brian Coleman 

DRINKER BIDDLE & REATH LLP 

1500 K Street, NW  

Suite 1100 

Washington, DC  20005 

Telephone:  (202) 842-8800 

Fax:  (202) 842-8465  

jennifer.criss@dbr.com 

brian.coleman@dbr.com 

 

AMERICAN SOCIETY OF 

COMPOSERS, AUTHORS AND 

PUBLISHERS 

Samuel Mosenkis 

Jackson Wagener 

ASCAP 

One Lincoln Plaza 

New York, NY 10023 

Telephone: (212) 621-6450 

Fax: (212) 787-1381 

smosenkis@ascap.com 

jwagener@ascap.com 
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John C. Beiter 

LEAVENS, STRAND & GLOVER, LLC  

1102 17th Avenue South 

Suite 306 

Nashville, TN  37212 

Phone: (615) 341-3457 

Email: jbeiter@lsglegal.com 

 

Christos Badavas 

SESAC 

152 West 57th Street, 57th Floor 

New York, NY 10019 

cbadavas@SESAC.com 

PUBLIC TELEVISION CLAIMANTS 

PUBLIC BROADCASTING SERVICE 
Ronald G. Dove, Jr. 

Lindsey L. Tonsager 

Dustin Cho 

Robert N. Hunziker, Jr. 

COVINGTON & BURLING LLP 

One CityCenter 

850 Tenth Street, N.W. 

Washington, DC 20001-4956 

Telephone:  (202) 662-5685 

Fax:  (202) 778-5685 

rdove@cov.com 

ltonsager@cov.com 

dcho@cov.com 

rhunziker@cov.com 

 

R. Scott Griffin 

PUBLIC BROADCASTING SERVICE 

2100 Crystal Drive 

Arlington, VA 22202-3785 

Phone: (703) 739-8658 

rsgriffin@pbs.org 

 
ARENA FOOTBALL ONE, LLC & 

MAJOR LEAGUE SOCCER 

Edward S. Hammerman 

HAMMERMAN, PLLC 

5335 Wisconsin Avenue, NW 

Washington, DC 20015 

ted@copyrightroyalties.com 

 

CANADIAN CLAIMANTS GROUP 

L. Kendall Satterfield  

SATTERFIELD PLLC 

1629 K Street, Suite 300 

Washington, DC 20006 

Phone: (202) 355-6432 

lksatterfield@satterfield-pllc.com 

 

Victor J. Cosentino 

LARSON & GASTON, LLP 

200 S. Los Robles Ave, Suite 530 

Pasadena, CA 91101 

Phone: (626) 795-6001 

Victor.cosentino@larsongaston.com 

 

 

 

  /s/ Michael A Warley   

Michael A. Warley 
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